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ITEM 10-REVISED

PROPOSED STATEMENT OF DECISION
APPROVED TEST CLAIM

Education Code Section 56523
Statutes of 1990, Chapter 959

Title 5, Cdifornia Code of Regulations,
Sections 3001 and 3052

Behavioral Intervention Plans

EXECUTIVE SUMMARY

On September 30, 1999, the Commission first heard this test claim and took no action dueto a 3-
3tievote. On November 30, 1999, the Commission directed staff to hold thistest daim until the
gppointment of the seventh Commission member. The seventh Commission member was
gppointed in April 2000. On August 24, 2000, the Commission heard and approved this test
cdamby a5-2 vote. Therefore, the sole issue before the Commission is whether the Proposed
Statement of Decision accurately reflects the vote of the Commission.t

Commisson Findings

The Commission found that in order for a statute, or executive order which isthe subject of atest
clam, to impose areimbursable state mandated program, the statutory and regulatory language:
(1) must direct or obligate an activity or task upon loca governmentd entities; and (2) the
required activity or task must be new, thus congtituting a“ new program,” or it must create an
increased or “higher level of service’ over the former required level of service. The court has
defined a“new program” or “higher level of service’ as aprogram that carries out the
governmental function of providing servicesto the public, or alaw, which to implement a Sate
policy, impaoses unique requirements on local agencies or schoal digtricts that do not apply
generdly to dl resdents and entities in the state. The Commission found that public education

in Cdiforniaisapeculiarly governmenta function administered by local agencies asa sarviceto
the public. Therefore, the Commission found that specid education and related services for
disabled students condtitute a “program” within the meaning of section 6, article XI11 B of the
Cdifornia Condtitution.

The Commission found that before the enactment of the test daim legidation and reguletions,
school didricts were under no obligation to develop and implement behaviord intervention

plans. Accordingly, the Commission found thet regulation sections 3001 and 3052, enacted in
accordance with Education Code section 56523, impose new programs or higher levels of service
upon schoal digricts. Although the Commission found that the test dlaim legidation’s

! Title 2, California Code of Regulations, section 1188.1, subdivision (g).
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implementing regulaions imposed a new program or higher level of service upon school

digtricts, the inquiry continued to determine whether behaviorad intervention plans are mandated
by the state. In order for the test claim legidation to impose a reimbursable program under
section 6, article X111 B of the Cdifornia Condtitution, the newly required activities must be Seate
mandated. Government Code section 17556, subdivision (c), provides that:

“The Commission shal not find costs mandated by the Sate, . . . if after ahearing,
the commission finds that:

“(c) the gtatute or executive order implemented a federd law or regulation and
resulted in costs mandated by the federal government, unless the statute or
regulation mandates costs which exceed the federd mandate in that federal law or
regulation. . ..”

In other words, if federd law requires the development and implementation of behaviora
intervention plans, then the Commission should deny thistest dam.

The Commission found that behaviord intervention plans were not arelated service or
psychological service under federa law because: (1) the United States Department of Educeation
amended its regulations to include behaviord interventionsin its related services definition after
the enactment of the test dam legidation; (2) under Cdifornia Business and Professons Code a
person developing behaviord intervention plansis only required to be trained in behaviora
andysisand is not required to be a psychologist; and (3) the Cdifornia Department of Consumer
Affars Legd Office concluded that behavior andysts do not engage in the practice of
psychology or marriage, family, and child counsding.

The Commission found that further evidence that behaviora intervention plans were not part of
federa law when the test dlaim legidation and implementing regulations were enacted is the fact
that Congress made severd attempts before finaly adding such plansto the federd statutory
scheme. 1n 1995 and 1996, Congress made two unsuccessful attempts to include, anong other
things, provisons relating to behavior management plans. The Commission noted that on June
4, 1997, Congress successfully amended the IDEA to include behaviord intervention plans.
However, the Commission found that current federa law only requires an |EP team to consider
positive behaviord interventions when developing a child’'sIEP. Theinclusion of positive
behaviora interventionsis not required. Thus, the Commission found thet federd law did not
require the development and implementation of behaviord intervention plans.

The Commission found that, prior or current, U.S. Department of Education’s regulations do not
require the development and implementation of behaviora intervention plans. The plain
language of section 300.346 provides that |IEP teams shdl consider using such Strategies if
aopropriate. Furthermore, it cannot be said that Sate law isfilling in the interstices of federa

law. The Legidature has created anew program, one that was not described or outlined in
federa law before the adoption of the test clam legidation’s implementing regulations. The
Commission found that the test dlaim legidation and implementing regulations take a step

beyond federd law by requiring the use of a strategy, which, under federd law, |EP teams have
discretion touse. Accordingly, the Commission found that the IDEA’ s implementing
regulations do not require | EP teams to develop and implement behaviora intervention plans.
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In addition, the Commission found that the federa case law cited by DOF is digtinguishable and
does not require the development and implementation of behaviora intervention plans.
Moreover, the Commission found that federd due process law does not preclude afinding that
the test daim legidation and implementing regulations require that parents of disabled student be
provided due process hearings under certain circumstances and that these state due process
hearings are rembursable.

Finally, based on the documentation provided by the parties and the Commission’sreview of the
test clam legidation, the Commission found that athough the Sate has provided subgtantid
funding for specia education, school didtricts have not received funds specifically intended to
fund the codts of the state mandate. Therefore, the Commission found that the development and
implementation of behaviora intervention plans are sate mandated.

Concluson

The Commission concluded thet the test claim legidation and implementing regulaionsimpose a
reimbursable state mandated program upon schoal didricts within the meaning of section 6,
aticle X111 B of the Cdifornia Congtitution and Government Code section 17514 for the
following activities

SELPA plan requirements. (Ca. Code of Regs, tit. 2, 88 3001 and 3052, subd. (j).)

Deveopment and implementation of behaviord intervention plans. (Ca. Code of Regs, tit.
2, 88 3001 and 3052, subds. (a), (c), (d), (€), and (f).)

Functiona analysis assessments. (Cal. Code of Regs,, tit. 2, 88 3001 and 3052,
subds. (b), (c), and (f).)

Modifications and contingent behaviora intervention plans. (Cd. Code of Regs, tit. 2,
83052, subds. (g) and (h).)

Development and implementation of emergency interventions. (Cal. Code of Regs, tit. 2, 88
3001 and 3052, subd. (i).)

Prohibited behaviorad intervertion plans. (Cal. Code of Regs, tit. 2, 88 3001 and 3052,
subd. (1).)

Due process hearings. (Ca. Code of Regs,, tit. 2, 8 3052, subd. (m).)
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON: No. CSM-4464

Education Code Section 56523 as added by Behavioral Intervention Plans
Statutes of 1990, Chapter 959; and
PROPOSED STATEMENT OF DECISION
Title 5, Cdifornia Code of Regulations, PURSUANT TO GOVERNMENT CODE
Sections 3001 and 3052 SECTION 17500 ET SEQ.; TITLE 2,
CALIFORNIA CODE OF REGULATIONS,
DIVISION 2, CHAPTER 2.5, ARTICLE 7
Filed on September 28, 1994

By the San Diego Unified School Didtrict, (Proposed on September 28, 2000)
Clamarn.

PROPOSED STATEMENT OF DECISION

On September 30, 1999, the Commission firgt heard thistest claim and took no action dueto a 3-
3tievote. On November 30, 1999, the Commisson directed staff to hold thistest clam until the
gppointment of the seventh Commission member. The seventh Commission member was
gppointed in April 2000. On August 24, 2000, the Commission heard thistest clam during a
regularly scheduled hearing. Therefore, the sole issue before the Commission is whether the
Proposed Statement of Decision accurately reflects the vote of the Commission.? James
Cunningham and Frank Terstegge appeared on behaf of the San Diego Unified School Didtrict,
Gail Cafferata appeared on behdf of the Butte County Office of Education, and Nona Martinez
and Dan Stone gppeared on behdf of the Department of Finance.

The law gpplicable to the Commission’s determination of areimbursable state mandated
program is Government Code section 17500 et seq., article X111 B, section 6 of the California
Condtitution and related case law.

The Commission, by avote of 5-2, approved thistest clam.
BACKGROUND AND FINDINGS

The Legidature found that the state has continually sought to provide an appropriate and
meaningful educationd program in a safe and healthy environment for al children regardiess of
possible physical, mentd, or emotiona disabling conditions In addition, the Legidature
declares that teachers of children with specia needs require training and guidance that provides

2 Title 2, California Code of Regulations, section 1188.1, subdivision (g).
® Education Code section 56520.
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positive ways for working successfully with children who have difficulties conforming to
acceptable behavior patternsin order to provide an environment in which learning can occur.

The test dlam legidation and the implementing regulations involve specid education services
for children with disabilities. It requires an IEP tean to develop a behaviord intervention plan
whenever an individua exhibits a serious behavior problem that sgnificantly interferes with the
implementation of the goals and objectives of the individua’s IEP® The IEPisawritten
statement developed in a meeting between the schoal, the teacher, and the parents. The IEP
includes the child's current performance, the annua goa's and short-term ingtructiona
objectives, pecific educationd services, and the objective criteria and evauation procedures to
determine whether the objectives are being achieved.” Specia education servicesinclude both
special education, defined as specidly designed ingtruction to meet the unique needs of achild
with disahilities, and related services, defined as such developmental, corrective, and other
supportive services as may be required to assst a child with disabilities to benefit from specid
education.® Thereisno prior state law that addresses behaviord intervention plans.

The Tet Clam Legidaion

Education Code section 56523 requires the Superintendent of Public Ingtruction and the State
Board of Education to adopt regulations establishing behaviora intervention plans, which:

(2) include the types of behaviord interventions that can be used; (2) require that a pupil’s |EP
include a description of behavior interventions that meet certain guideines; and (3) specify
gandards and guiddines regarding the use of behavior interventions in emergency Stuations. In
response to Education Code section 56523, the Cdifornia Department of Education adopted
sections 3001 and 3052, which detail school districts obligations concerning the devel opment
and implementation of behaviord intervention plans.

The Commission found that Education Code section 56523 only requires the State
Superintendent of Public Ingtruction and the State Board of Education to adopt regulations.
Section 56523, on itsface, does not impose any requirements upon school districts and therefore,
does not impose any reimbursable state mandated activities upon school didtricts. However, the
Commission noted that this conclusion does not resolve the inquiry as to whether the regulations

*1pid.

® Chapter 5.5, Education Code, sections 56520 et seq. Federal law requiresthat the | EP team’s membership include
theindividual’s parents, at least one regular education teacher of the individual, at least one special education
teacher, alocal agency representative who is qualified to provide or supervise the provision of special instruction to
meet the individual’ s needs, an individual who can interpret the instructional implicationsof evaluation results (may
be amember listed above), at the parent’s or agency’ s discretion, other individuals who have knowledge or special
expertise regarding the child, and whenever appropriate, the disabled individual. (See Title 20, United States Code,
section 1414, subdivision (d)(1)(B); Title 34, Code of Federal Regulations,

section 300.344.)

6 Title 5, California Code of Regulations, section 3001, subdivision (h).
" Title 20, United States Code, section 1401, subdivision (a)(19).

8 Title 20, United States Code, section 1401(a)(17). The IDEA includes specific servicesin the related services
section, but the text does not limit the provision to those services. These servicesinclude transportation, early
identification and assessment of disabling conditionsin children, speech pathology and audiology, psychological
services, physical and occupational therapy, recreation, and medical and counseling services, except those medical
services that are for diagnostic and evaluation purposes only.
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promulgated pursuant to section 56523 congtitute reimbursable state mandated activities upon
schoal didricts.

The Commission found thet in order for a Statute, or executive order, which is the subject of a
test claim, to impose areimbursable state mandated program, the statutory and regulatory
language: (1) must direct or obligate an activity or task upon loca governmenta entities; and (2)
the required activity or task must be new, thus condtituting a“new program,” or it must create an
increased or “higher level of service” over the former required level of service. The court has
defined a“ new program” or “higher level of service” asaprogram that carries out the
governmenta function of providing services to the public, or alaw, which to implement a Sate
policy, imposes unique requirements on loca agencies or school digtricts that do not gpply
generdly to dl resdents and entities in the gate. To determineif arequired activity isnew or
imposes a higher leve of service, a comparison must be undertaken between the test claim
legidation and the legd requirements in effect immediately before the enactment of the test
dam legidation. Finaly, the newly required activity or increased leve of service must be Sate
mandated.’

Thetest dlaim legidation involves the provision of specia education to disabled students
enrolled in public education. Public education in Cdiforniais a peculiarly governmentd
function administered by loca agencies as a sarvice to the public. Moreover, thetest clam
legidation imposes unique requirements upon school digtricts that do not apply generaly to dl
resdents and entities of the state. Therefore, the Commission found that public education
conditutesa“ g)rogram” within the meaning of section 6, article X111 B of the Cdifornia
Condtitution.*

However, the Commission continued the inquiry to determine if the activities are new or impose
ahigher leve of service and if the activities are mandated by the state. The claimants contended
that the test claim legidation and regulations impose a higher level of service by requiring school
digrictsto perform additional activities not required under sate or federa law.

The Test Claim Regulations
Behaviord Intervention Plans Defined

The test daim legidation and regulations define behavioral intervention as the systematic
implementation of procedures that result in lasting positive changesin an individual’ s behavior.**
Specificaly, behavioral interventions are the design, implementation, and evauation of
indructiond and environmental modifications to produce sgnificant improvementsin behavior
through skill acquisition and the reduction of problematic behavior.*? Generally, behaviordl
intervention plans are implemented for pupils with an IEP.

The Commission noted that the behavioral intervention plan is the written document developed
by an |EP team and is integrated into an individud’ s current IEP when an individua exhibitsa

° County of Los Angelesv. State of California (1987) 43 Cal.3d 46, 56; Carmel Valley Fire Protection Dist. v. State
of California (1987) 190 Ca.App.3d 521, 537; Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835.

19'|ong Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 172.
M Title 5, California Code of Regulations, section 3001, subdivision (f).
12 .

lbid.
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serious behavior problem that interferes with the implementation of the individud’s IEP.
Serious behavior problemsare behaviors that are self-injurious, assaultive, cause serious
property damage, or other severe behavior problemsthat are pervasive and maadaptive for
which theinstructional or behaviora approachesin the individua’s |EP are ineffective 1

SELPA Plan Requirements®®

Under the test dlaim legidation’simplementing regulaions, each SELPA must include
proceduresin itsloca plan regarding the systematic use of behaviord interventions*® These
procedures include training of behaviorad intervention case managers, training of personne
involved with implementing behaviora intervention plans, specid training for emergency
interventions, and identification of approved behaviora emergency procedures’’ SELPAs must
inform al staff members and parents of these procedures whenever a behaviord intervention
plan is proposed.®

The Commission found that these activities represent a new program or higher level of service
because SEL PAs were under no obligation to include such information in their loca plans before
the adoption of the test claim legidation’simplementing regulations*®

Devdopment of Behaviord Intervention Plans

An |EP team must supervise dl assessment, intervention, and eva uation activities related to an
individual’s behaviord intervention plan.?® When abehaviord intervention plan isbeing
developed, the |IEP team is expanded to include a behaviord intervention case manager who is
trained in behavior anaysis induding positive behaviord interventions®* A behavioral
intervention case manager is adesignated certificated school/district/county staff member or
other qudified personnd who has been trained in behavior analysis with an emphasis on positive
behaviora interventions.*? The case manager is not intended to be a new staff person, but rather
may be an existing staff member with the appropriate training. 2

131d. at subdivision (h).
141d. at subdivision (ah).

15 SELPA isan acronym for “ Special Education Local Plan Area.” Title 2, California Code of Regulations, section
60010 defines SEL PA as “the service area covered by a special education local plan, and its governance structure
created under any of the planning options” set forth in the Education Code.

18 Title 5, California Code of Regulations, section 3052, subdivision (j).
171d. at subdivision (j)(2)(A)-(D).
18 |d. at subdivision (j)(1).

19 Thetest claim legislation requires nonpublic schools to develop policies consistent with those specified in the
emergency intervention section of the regulations. The Commission found that this requirement does not impose
any activities upon public school districts. (See Title 5, California Code of Regulations, section 3052,

subdivision (k).)

2014, at section 3052, subdivision (a)(1).

21 1hid. Federal law does not require the inclusion of a behavioral intervention case manager in the IEP team. (See
Title 20, United States Code, section 1414, subdivision (d)(1)(B).)

2 Title 5, California Code of Regulations, section 3001, subdivision (g).
2 |pid.,; Id. at section 3052, subdivision (a).
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The Commission found that the activities of including in the IEP team and training a staff
member to become a behaviord intervention case manager represents a new program or higher
level of service because school digtricts were under no obligation to perform behaviora
interventions before the adoption of the test claim legidation’ simplementing regulations.

Functiond Andyss Assessments

A behaviord intervention plan is based on afunctional analysis assessment of the individud.>
A functional analysis assessment includes a description of the maadaptive behavior and
replacement positive behavior, gods and objectives, detailed descriptions of the interventions to
be used, schedules for recording the frequency of use of the interventions, how the intervention
will be phased out, those interventions to be used at home or other non-educationd settings, and
dates for plan review.?® A functiond analysis assessment occurs when the | EP team finds that
the instructional/behaviora approaches specified in an individua’ s | EP have been ineffective 2
The assessment must include: (1) systematic observation of the behavior; (2) theimmediate
antecedent events associated with that behavior; (3) the consequences to determine the function
the behavior servesfor the individud,;

(4) ecological analysis of the settings in which the behavior occurs most frequently; (5) review of
records of hedlth and medica factors that may influence behavior; and (6) review history of
behavior including effectiveness of past interventions?’

The Commission found that following an assessment, a written report of the resultsis prepared
and provided to the parent.?® The report includes: (1) a description of the nature and severity of
the targeted behavior; (2) adescription of the antecedents and consequences that maintain the
targeted behavior across dl settingsin which it occurs; (3) adescription of the rate of dternative
behaviors, their antecedents and consequences; and (4) recommendations for consideration by
the |EP team.*®

The Commisson found that dl of the activities associated with functiona andys's assessments
represent anew program or higher level of service because school districts were under no
obligation to perform functiona andys's assessments before the adoption of thetest dam
legidation’ simplementing regulations.

Upon completion of the functiona analys's assessment, the | EP team meets to review the results
and, if necessary, develop a behaviora intervention plan.*® The Commission found that this

241d. at section 3052, subdivision (a)(3).
5 | bid.

28 1. at section 3052, subdivision (b); See also section 3001, subdivision (ah), which provides: “serious behavior
problems are behaviors that are self-injurious, assaultive, cause serious property damage, or other severe behavior
problems that are pervasive and maladaptive for which the instructional or behavioral approachesin theindividual’s
|EP areineffective.”

27 |d. at subdivision (b)(1)(A)-(F).
28 1d. at subdivision (b)(2).
29|d. at subdivision (b)(2)(A)-(D).

301d. at subdivision (c); although subdivision (c) provides that |EP teams shall develop abehavioral intervention
plan if necessary, section 3001, subdivision (h), defines a behavioral intervention plan as awritten document that is
developed when an individual exhibits a serious behavior problem that significantly interferes with the
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activity represents anew program or higher leve of service because school digtricts were under
no obligation to convene an |EP team meeting specificdly for review of functiona andyss
assessments before the adoption of the test claim legidation’ s implementing regulations.

Implementation of Behaviord Intervention Plans

In developing a behaviord intervention plan, the IEP team may develop positive programming
drategies that address the individual’ s behavior. Pogtive programming for behaviora
intervention may include: (1) dtering the identified antecedent event to prevent the occurrence of
the behavior (e.g., change the setting); (2) teaching the individua aternative behaviors or
adaptive behaviors that produce the same consequences as the ingppropriate behavior; and (3)
postively reinforcing aternative and other acceptable behaviors and ignoring or redirecting
unacceptable behavior !

The Commission found that, to the extent these activities are required to implement an
individud’ s behaviord intervention plan, the activities represent anew program or higher leve
of service because school districts were under no obligation to develop and implement
behaviord intervention plans before the adoption of the test claim legidation’simplementing
regulations.

Once an |EP team has developed and/or modified an individud’s |EP to include a behaviord
intervention plan, responses to the targeted behavior shal include, but are not limited to: (1)
ignoring the behavior, but not theindividud; (2) verbd, or verba and physical redirection; (3)
the provison of feedback (e.g., “you are talking too loudly”);

(4) the message of the behavior is acknowledged (e.g., “you are having a hard time with your
work”); or (5) abrief, physical prompt to interrupt or prevent aggression, saf-abuse, or property
destruction.*?

The Commission found that, to the extent these activities are required to implement an
individud’ s behaviord intervention plan, the activities represent anew program or higher leve
of service because school districts were under no obligation to develop and implement
behaviord intervention plans before the adoption of the test claim legidation’s implementing
regulations.

Once abehaviord intervention plan isimplemented, it is evaluated to measure the frequency,
duration, and intensity of the targeted behavior identified in the functional andysis assessment.®
The teacher, the behaviora intervention case manager, parent or care provider, and others, as
appropriate, review the evaluation at scheduled intervals determined by the IEP team.3* If the
| EP team determines changes are necessary, the teacher and behaviora intervention case

implementation of the goals and objectives of the individual’sIEP. Accordingly, the Commission found that school
districts must develop abehavioral intervention plan once an individual exhibits a serious behavior problem.

311d. at subdivision (d).
321d. at subdivision (e).
33 |d. at subdivision (f)(1)-(3).
341d. at subdivision (f)(4).
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manager conduct additional functiona andysis assessments, and based on the outcomes, propose
changes to the plan.®

The Commission found thet these activities represent anew program or higher leve of service
because school digtricts were under no obligation to evauate the effectiveness of behaviora
intervention plans or to modify them based on an additiond functiond analys's assessment
before the adoption of the test daim legidation’simplementing regulaions.

Modifications and Contingent Behaviord Intervention Plans
Minor modifications to the behaviord intervention plan can be made by the behaviord
intervention case manager and the parent or parent representative.®® In addition, the IEP team

may develop the behaviord intervention plan in such away asto dlow for aterations or changes
to the plan without reconvening the |EP team.3’

The Commission found that the activities of the behaviord intervertion case manager and the

| EP team regarding development and modification of behaviord intervention plans represent a
new program or higher level of service because school digtricts were under no obligation to
implement behaviora intervention plans before the adoption of the test clam legidation’s
implementing regulions.

Deve opment and Implementation of Emergency Interventions

In instances where the individud’ s behavior is unpredictable or spontaneous and poses a clear
and present danger of serious bodily harm, an emergency intervention gpproved by the SELPA
may be used.®® School districts must notify the individua’s parent and residential care provider
within 2Qe school day whenever an emergency intervention is used or serious property damage
OCCurs.

Anytime an emergency intervention is used, schools must complete a*“Behaviord Emergency
Report,” place the Report in the individua’ sfile, and immediatdly forward it to aresponsble
administrator who must review the Report.*® The Report includes: (1) the name and age of the
individud; (2) the setting/location of the incident; (3) name of saff or othersinvolved; (4) a
description of the emergency intervention used and whether the individua currently has a
behaviora intervention plan; and (5) injuries sustained by the individual or others*

Anytime a“Behaviora Emergency Report” iswritten regarding an individua who does not have
abehaviord intervention plan, the designated and responsible adminigtrator must, within two

35 1d. at subdivision (f)(5).
3 |d. at subdivision (g).
371d. at subdivision (h).
38 |d. at subdivision (i) and (i)(2).
39 1d. at subdivision (i)(5).
“0 | bid.; 1d. at subdivision (i)(6).
41 1d. at subdivision (i)(5)(A)-(E).
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days, convene an |EP team meeting to review the Report, determine the necessity of afunctiona
analysis assessment, and the necessity for an interim behavioral intervention plan.*?

Anytime a“Behaviord Emergency Report” iswritten regarding an incident involving previoudy
unseen serious behavior problems or where a previoudy designed intervention isineffective for
an individuad who has abehaviord intervention plan, the |EP team should meet to review the
Report and determine if the incident requires the need to modify the plan.®®

SEL PAs are required to collect data on “Behaviord Emergency Reports’ and annually report the
number of Reports to the Cdifornia Department of Education and the Advisory Committee on
Specid Education.**

The Commission found that al activities associated with emergency interventions represent a
new program or higher level of service because school digtricts were under no obligation to
develop and implement emergency behaviord intervention plans before the adoption of the test
dam legidaion’simplementing regulaions.

Prohibited Behaviord Intervention Plans

Interventions that may cause physical harm, deprivation of deep or food, humiliation or ridicule,
or deprivation of one or more senses are prohibited.*> The use of restrictive devicesthat limit
mohility, locked seclusion, or inadequate supervision is aso prohibited.®

The Commisson found that the activity of informing school digtrict personnd of the restrictions
represents anew program or higher level of service because school districts were under no
obligation to develop and implement behaviora intervention plans before the adoption of the test
cdam legidation'simplementing regulations.

Due Process Hearings

The provisons of the test claim legidation that relate to functiond andys's assessments and the
development and implementation of behaviord intervention plans are subject to the due process
hearing procedures specified in the Education Code.’” Before the enactment of the test claim
legidation’simplementing regulaions school districts were under no obligation to develop and
implement behaviord intervention plans.

21d. at subdivision (i)(7).

431d. at subdivision (i)(8). Althoughthe subdivision providesthat the |EP team should, not shall or must, review the
incident and current | EP, the Commission found that, to the extent these activities are required to implement an
individual’s behavioral intervention plan, the activities represent anew program or higher level of service because
school districts were under no obligation to develop or implement behavioral intervention plans before the
enactment of the test claim |egislation and implementing regulations.

4 1d. at subdivision (i)(9).
“5|d. at subdivision ().
“% | bid.

“71d. at subdivision (m). Education Code section 56501 et seq. details the state’ s due process procedures, due
process hearings, mediation conferences, parent’ s access to school records, rights of parties, and the use of attorneys
at due process hearings.
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Therefore, the Commission found that any due process procedures associated with the
development and implementation of behaviora intervention plans represents a new program or
higher level of service*®

The Commission found thet the test cdlaim legidation’simplementing regulations impose anew
program upon school didricts. However, the Commission noted that the inquiry must continue
to determine whether behaviora intervention plans required by the regulations impose costs
mandated by the state.

The Commission noted that in order for the test claim legidation to impose areimbursable
program under section 6, article X111 B of the Cdifornia Congtitution, the newly required
activities must be state mandated.*® Government Code section 17556, subdivision (c), provides
that the Commission shdl not find costs mandated by the state if the Commission finds thet the
test claim legidation implements afederd law or regulation and resulted in costs mandated by
the federal government.®® Therefore, if the Commission finds that federa law requiresthe
development and implementation of behaviorad intervention plans, then the Commission should
deny thistest dam.

DOF argued that the test claim legidation implements federd requirements as detailed in the
IDEA. Specificdly, DOF contended that the test clam legidation dlows for the provison of a
free gppropriate public education and related services as required under federal statutes and case
law.

Federa Specid Education Law and Behaviord Management Plans™

The Education for All Handicapped Children Act (Act) of 1975 isthe backbone of the federa
statutory provisions governing specia education.®? The 1975 Act begins with findings thet the
gpecia education needs of children with disabilities are not being fully met. Thus, the purpose of
the Act isto assist state and loca educationa efforts in order to assure equd protection of the
law and to assure that children with disabilities have available specid education and related
services designed to meet their unique needs.>

The Act dso lists subgtantive definitions, which both clarify the meaning of terms and set out
some of the obligations the Act creates. For example, the Act defines free appropriate public
education as specia education and related services that: (1) are provided at public expense,
under public supervison and direction, and without charge; (2) meet the sandards of the Sate

“8 To be discussed below in Issue 2.
49 | ucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835.

°0 Government Code section 17513 provides: “* Costs mandated by the federal government’ means any increased
costs incurred by alocal agency or school district . . . in order to comply with the requirements of afederal statute or
regulation. . ..”; InHayesv. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1593, 1594, the appellate
court stated, “the determination whether certain costs were imposed upon alocal agency by afederal mandate must
focus on the local agency which is ultimately forced to bear the costs and how these costs came to be imposed upon

that agency.”

®1 The background on federal special education law comes from, Special Education Law and Litigation Treatise, by
Mark C. Weber.

2 |n 1990, Congress changed thetitle of the Act to the “Individuals with Disabilities Education Act.”
%3 Title 20, United States Code, section 1400.
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educationa agency; (3) include an appropriate preschool, el ementary, or secondary school
education in the sate involved; and (4) are provided in conformity with the individuaized
education program required under federd law.

The Act continues with adminigration and funding provisons, which include state digibility
requirements. In order to receive federa funding, the state must have a policy that assures all
children w&h disabilities, who meet the age requirements, the right to a free gppropriate public
educetion.

Moreover, the digibility and plan requirements require a system of procedurd hearing rights for
parents of children with disgbilities. These rights include prior written notice when the
designation, evauation, or placement of a child isinitiated or changed. They dso include the

right of children whose parents are not known or available, or who are wards of the state, to have
surrogate parents acting in their place. Furthermore, parents or guardians have the right to
examine educational records and receive anindependent evauation of the child.>®

Are Behaviora Intervention Plans Required Under the Federa Statutory Scheme?

The Commission found that the issue of whether behaviord intervention plans are afederd or
state mandate relates to whether they can be defined as arelated service under federd law.
Federd law defines related services as supportive services required to assist achild with a
disahility to benefit from specid education. Such supportive services include psychologica
services®® The Commission noted that the issue of whether behaviord intervention plansare a
related service centers on whether they can be defined as a psychological service.

Before the U.S. Department of Education’s March 11, 1999, amendments to the implementing
regulations for the IDEA, >’ federal |law defined psychological services as: (1) administering
psychological and educationd tests, and other assessment procedures, (2) interpreting
assessment results; (3) obtaining, integrating, and interpreting information about child behavior
and conditions relating to learning; (4) consulting with other staff membersin planning school
programs to meet the specia needs of children as indicated by psychologica tests, interviews,
and behaviord evaduations, and (5) planning and managing a program of psychologica services,
incdluding psychologica counsdling for children and parents.®

The Commission found three reasons why behaviord intervention plans, as defined by the test
clam legidation and implementing regulations, were not a psychological service and therefore
not arelated service under the IDEA’ simplementing regulations as they existed before the U.S.
Department of Education’s March 11, 1999, amendments.

Firg, the U.S. Department of Education recently amended the definition of related services to
include behaviora interventions in the implementing regulations for the IDEA.>® Specifically,

> |d. at section 1412(2).

%5 |d. at section 1415(b)(1)(A).

%6 Title 20, United States Code, section 1401(a)(18); Title 34, Code of Federal Regulations, section 300.24.
7 The Commission addresses the March 11, 1999, amendments below.

%8 Title 34, Code of Federal Regulations, section 300.24(b)(9).

%9 Title 34, Code of Federal Regulations, section 300.24.
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the psychological services definition, as amended, now provides that such servicesinclude
assisting in developing positive behaviora intervention strategies®® The fact that the U.S.
Department of Education recently added behavior interventions to the related service section of
the IDEA’simplementing regulations is evidence that behavior interventions were not previoudy
considered a related service or psychological service.

Second, under Californialaw, in order to perform behaviora intervention tasks a person is not
required to be alicensed psychologist as defined in the Business and Professions Code® Rather,
the Cdifornia Department of Education providestha an individua wishing to develop

behaviord intervention plans need only receive training in behavior andyss with an emphasis

on positive behaviora interventions®® Thus, Cdifornia's behaviord intervention plans would

not quaify under the federd definition of psychologica services.

Third, Cdifornia Department of Consumer Affairs Counsd to the Board of Psychology and
Board of Behaviora Science concluded behavior analysts do not engage in the practice of
psychology or the practice of marriage, family, and child counsding. Thus, Consumer Affairs
Counsdl concluded that behaviord andysts do not engage in diagnosing menta disorders, but
focus on externd environmenta factors that influence behavior.

Accordingly, the Commission found that behaviord intervention plans were not a psychol ogical
service or arelated service under the federd statutory scheme before the

March 11, 1999, U.S. Department of Education amendments to the implementing regulations for
the IDEA. Further evidence that behaviord intervention plans were not part of federa lawv when
the test claim legidation and implementing regulations were enacted is the fact that Congress
made severd atempts before findly adding such plansto the federd statutory scheme.

In 1995, Congress was unsuccessful in its attempt to amend the IDEA to include provisions
relating to behavior management plans. Both the House and Senate introduced bills that were
unsuccessful in adding a new section to the IDEA with the following language:

“In developing an |EP, the IEP team shdll . . . in the case of a child whose
behavior impedes his or her learning or that of others, consder dtrategies,
induding behavior management plans, to address that behavior.”
(Emphasis added.)

In 1996, Congress again was unsuccesstul in its attempt to amend the IDEA to include anew
section with the following language:

“An individualized education program team shdl developthelEP. ... In
developing such IEP, the IEP Team . . . shdl . . . in the case of a child whose

€0 Title 34, Code of Federal Regulations, section 300.24(b)(9)(vi) as amended on March 11, 1999, by the U.S.
Department of Education provides: “(b) Individual terms defined. The terms used in this definition are defined as
follows: . .. (9) Psychological servicesincludes—. . . (vi) Assisting in developing positive behavioral intervention
strategies.”

61 Under Business and Professions Code section 2914, an individual wishing to provide psychological services must
possess a doctorate in psychology, have two years of supervised professional experience, pass a specialized
examination, complete training regarding the detection of alcohol or other chemical abuse, and complete coursework
in spousal or partner abuse assessment.

%2 Title 5, California Code of Regulations, section 3052, subdivision (a)(1)-(2).
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behavior impedes his or her learning or that of others, consider, when appropriate,
drategies, including positive behavior management interventions and strategies to
help the child behave in an gppropriate and responsible manmner conducive to
learning.” (Emphass added.)

On June 4, 1997 Congr&ss success‘ully amended the IDEA, whi chaelelmg—theeensdeteﬂeneﬁ

“(B) Congderation of specid factors— the IEP Team shdl—

“(i) in the case of a child whose behavior impedes his or her learning

or that of others, consider, when appropriate, Srategies, including
positive behavioral interventions, strategies, and supports to address
that behavior.”®* (Emphasis added.)

The cdlamants contended that the test claim legidation and implementing regulations were not
enacted to implement the IDEA Amendments of 1997. Thetest clam legidation was enacted in
1990 and the regulationsin 1993. Thus, it is not possible to conclude that the test claim
legidation and implementing regulations were adopted to implement federa requirements that
did not exigt a thetime.

DOF contended that Congress did not view the recent amendments to the IDEA as anew
extension or expangon of children’srights. Rather, DOF took the (E)OS'[I on that these
amendments were meant to clarify federal policies areedy in place® Thus, DOF concluded that
behaviord interventions are not new to federa law and that such interventions have aways been
required under the IDEA. DOF maintained that the centra purpose of the IDEA isto ensure that
disabled children receive a free appropriate public education and, since public education is
defined to include such related services necessary to achieve this god, interventionsthat are
necessary to ensure the education of a disabled child are federally mandated under the IDEA.

The Commission found that, athough the IDEA paints the specia education landscape with
broad strokes, the specificity in the test claim legidation and implementing regulations do not fit
onto the canvas. The state requires schoal digtricts to engage in functiond andys's assessments
and implement behaviora intervention plans whenever adisabled child exhibits serious behavior
problems. Under the IDEA, if adisabled child exhibits such behavior, school digtricts are not

83 Title 20, United States Code, section 1414.
64 |d. at section 1414(d)(3)(B)(i).

% |n the Department of Finance's May 6, 1999, response, DOF quoted the following from the House of
Representatives Report on the IDEA Amendments of 1997: “1t isthe Committee’ s intent that this set of practical and
balanced guidelines reinforce and clarify the understanding of Federal policy on this matter, which is currently
found in statute, case law, regulations, and informal policy guidance.”
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tied to one response. Before, and even dfter, the IDEA Amendments of 1997, school digtricts are
free to condder interventions as a possible gpproach, but are not required to use them.
Furthermore, the Commission found that consideration of Strategies, such as behaviora
intervention plans, were not an express part of federa law before the enactment of the test claim
legidation and implementing regul ations because Congress recently amended the IDEA to

include consideration, when appropriate, of such strategiesin the federal statutory scheme.

Based on the foregoing, the Commission found that behaviora intervention plans are not
required under the federal statutory scheme. However, the question remains whether the recent
amendments to the IDEA’ s implementing regulations by the U.S. Department of Education may
cregte afederd mandate to develop and implement behaviora intervention plans.

Are Behaviora Intervention Plans Regquired Under the U.S. Department of Education’'s Current
Regulaions?

Current language in the United States Code only requires an |EP team to consider strategies such
as podgitive behaviora interventions when developing achild’ s IEP. However, regulations
recently adopted by the U.S. Department of Education may require the incluson of behaviord
intervention srategiesin achild’ s 1IEP.

The recently amended verson of Title 34, Code of Federd Regulations, section 300.346,
provides that |EP teams are required to consider behaviord interventionsin instances where the
child's behavior impedes his or her learning or that of others. If, upon consdering the use of an
intervention, the IEP team determines that intervention is necessary to ensure that the child
receives a free appropriate public education, the IEP team must include a statement to that effect
in the child's IEP.*® Prior federal regulations did not require theinclusion of behaviordl
intervention plansin achild'sIEP. The U.S. Department of Education adopted the amended
regulations on May 11, 1999.%7

The clamants contended that the U.S. Department of Education’s regulations do not require the
use of behaviora interventions under the IDEA. The regulations provide that an |EP team shall
consider interventions, but they are not required to develop or implement behaviord intervention
plans. Furthermore, section 300.346, subdivison (c), only requires a statement concerning
interventions to be placed in achild’ sIEP, if the IEP team deems it necessary. Federd law gives
|EP teams the leeway to develop IEPs asthey seefit. Federa law does not require the
development and implementation of behaviord intervention plans.

% Title 34, Code of Federal Regulations, section 300.346 providesin pertinent part: “(a) . . . (2) Consideration of
Special Factors. The |EP team also shall—(i) In the case of a child whose behavior impeded his or her learning or

that of others, consider, if appropriate, strategies, including positive behavioral intervention, strategies, and supports
to address that behavior. . .. (c) Statement in IEP. If, in considering the special factors described in paragraphs

(a)(2) and (2) of this section, the | EP team deter mines that a child needs a particular device or service (including an
intervention, accommodation, or other program modification) in order for the child to receive [afree appropriate
public education], the |[EP team must include a statement to that effect in the child’sIEP. ...” (Emphasisadded.)

87 Compliance with the new regulations is not required until either the fiscal year 1998 funds that are unobligated by
states and school districts become carryover funds (October 1, 1999) or, if earlier, the state receivesfiscal year 1999
funding (expected to be available for obligation to states July 1, 1999.)
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DOF contended that the new regulations only underscore the point that the U.S. Department of
Education is charged with providing explanation, eaboration, and interpretation of the IDEA and
the States are responsible for filling in the details. 1t was DOF s contention that the foregoing
amendments to the IDEA’ s implementing regulations are nothing more than darifying
amendments to ensure specia education children are receiving a free appropriate public
education in the least redtrictive environment. Therefore, DOF concluded that the test claim
legidation and implementing regulations are designed to fill in the interstices of the IDEA to
achieve the purposes and policies of the Act. And, as such, the test claim legidation and
implementing regulations must be considered part and parcel of the federal mandate and not
reimbursable as a state mandate.

The Commission found that the U.S. Department of Education’s regulations do not require the
development and implementation of behaviord intervention plans. The plain language of section
300.346 providesthat |EP teams shall consider using intervention Srategies if appropriate.
However, there is no language requiring teams to engage in such consderation. Furthermore, it
cannot be said that Sate law isfilling in the interstices of federd law. The Legidature has

crested a new program, one that was not described or outlined in federa law before the adoption
of thetest daim legidation’simplementing regulaions. Although behaviora intervention plans
may ad the provision of afree gppropriate public education to certain disabled children, so may
other techniques or services, which IEP teams have at their disposal. Thetest claim legidation
and implementing regulations take a step beyond federa law by requiring the use of atechnique
which, under federd law, |EP teams have discretion to use.

DOF further contended that “ Assuming that there are in fact severa dternative gpproachesto
compliance with a federdly mandated program, the fact that a given state, in implementing the
mandate, selects only one or two such compliance options changes nothing: in making that

choice, obvioudly, the state is doing nothing more than adopting a reasonable and appropriate
means of complying with the federal mandate” (Emphasisin origind.)

The Commission found that nothing in federa law requires school didtricts to develop and
implement behaviord intervention plans. Under federd law the bottom lineis smple; school
districts must provide disabled children afree and appropriate public education in the least
redrictive environment. If anindividua exhibits serious behavior problems, federd law
provides awide array of strategies to address such behaviora problems. However, sate law
requires the use of one grategy, behaviord intervention plans.

Accordingly, the Commission found that the IDEA’ s implementing regulations do not require
| EP teams to develop and implement behaviora intervention plans.

Cedar Rapids Community School District v. Garret F.

DOF cited Cedar Rapids Community School District v. Garret F. as support for its contention
that behaviord intervention plans are required under federd law. Specifically, DOF contended
that Cedar Rapids stands for the proposition that behaviord intervention plans help guarantee
that students receive a free appropriate public education. Accordingly, it concluded that the test
clam legidation and implementing regulations are not state mandated, but rather flow from
requirements found in the IDEA, its purposes, and case law. The Commission disagreed.
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On March 4, 1999, the United States Supreme Court decided Cedar Rapids Community School
District v. Garret F.®® The issue centered on whether the definition of “related services in

Title 20, United States Code, section 1401, subdivision (a)(17), requires a public school district

to provide a ventilator- dependent student with certain nursing services during school hours.

When Garret was four years old, his spind column was severed in amotorcycle accident. Asa
result of the accident, Garret was pardyzed from the neck down and is ventilator dependent,
requires assistance with urinary bladder catheterization a least once a day, suctioning of his
tracheotomy tube, getting into areclining podtion for five minutes of every hour, and ambu
bagging when his ventilator is checked for proper operation. At the time the decison was

entered, Garret was a sophomore in the Cedar Rapids Community School Didtrict.

The Supreme Court developed a two-part test for determining whether a particular activity fdls
under the “related service’ portion of the IDEA in Irving Independent School Dist. v. Tatro.®®
Under thistest, it must first be determined whether the requested services are included within the
phrase “supportive services,” and second it must be determined whether the services are
excluded as“medica services”

In Cedar Rapids, the Didtrict argued that the cost of providing afull-time nurse to attend to
Garret’ s needs while in school was too costly. Therefore, the Digtrict’s main contention focused
on the second part of the test; whether the services Garret requires are excluded as medica
services. Specificdly, it was contended that Garret’ s needs fall under the “medical services’
excluson dealedin Tatro. In Tatro, the Court concluded that the term “medical services’
referred only to services that must be performed by aphysician. The Tatro court found that a
gpecific form of hedth care (clean intermittent catherization) thet is often, though not always,
performed by anurseis not an excluded medical service.”® Therefore, the Cedar Rapids court
found that it the phrase “medical services’ under the IDEA does not embrace dl forms of care
that might loosaly be described as“medicad” in other contexts, such as alowable expensesfor an
income tax medica deduction.

The Cedar Rapids court concluded that under the Satute, the Court’s precedent in Tatro, andin
accordance with the purposes of the IDEA, the Digtrict must fund such “related services’ in
order to help guarantee that students like Garret are integrated into the public schools.

DOF concluded that “from the Cedar Rapids case we learn that federa courtsinterpret the rights
of disabled students very broadly under the IDEA, even when such an interpretation requires
elaborate substantive services and imposes extremely burdensome costs on loca school

digricts” The Commission agreed with this concluson. However, the Commission found that
acceptance of this conclusion does not support DOF s contention that Cedar Rapids stands for
the proposition that federd case law requires school digtricts to develop and implement

behaviorad intervention plans.

Cae Law in Other Jurisdictions

%8 Cedar Rapids Community School Dist.v. Garret F. (1999) 119 S.Ct. 992.
% | rving Independent School Dist. v. Tatro (1984) 468 U.S. 883.
0 Cedar Rapids Community School Dist. (1999) 119 S.Ct. 992, 997-998.
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DOF contended that “it is clear thet [the following] cases, though not entirely on point, shed
important light on the questions here presented and support the Department’ s argument that the
chalenged date laws here are reasonably designed to ensure compliance with the federa
mandate.”’* The Commission agreed. However, as discussed below, the Commission found that
the following cases cited by DOF do not answer the question of whether federd case law
mandates that the state require the devel opment and implementation of behaviord intervention
plans under certain circumstances.

In Chris D. v. Montgomery County Board of Education,’? the court addressed Chris need for a
free gppropriate public education and the school board' s inability to provide such an educetion.

For Christo receive an gppropriate education it was determined that he needed training in

behavior management and anger control. The court found that Chris' behavior deteriorated to a
point where intensve behavior management techniques were required due to the school board' s
poor responseto Chris specia educational needs.

In Oberti v. Board of Education,” the court focused on the IDEA requirements regarding the
education of disabled children in regular classroom settings. The court held that the IDEA
requires disabled children to receive afree gppropriate public education in the least redtrictive
environment. Regarding the pupil’ s behavior problems, the court found that the informal
behavior plan developed by the school district was inadequate because it did not include the
appropriate supplementary aids and services required under the IDEA. The court found that the
school digtrict failed to provide the pupil afree appropriate public education in the least
restrictive environment because the digtrict failed to provide the necessary supplementary aids
and sarvices that would alow the pupil to be educated in aregular classroom setting.

In Cremeans v. Fairland Local School District ™, the district determined that a pupil, a severdy
disabled autigtic child, could not benefit from education in aregular classroom setting. The IEP
drafted for this child stated he needed 24 hours-a-day, 7 days-a-week in-home education and
behavior management training. The court held that the school ditrict failed to provide afree
appropriate public education for the child because it failed to implement the IEP.

The Commission found the foregoing casesillugtrate the point thet federal case law recognizes
there are avariety of strategies to ensure that disabled children receive afree appropriate public
education in the least redtrictive environment. These strategies range from behavior management
asin Chris D., to 24 hours-a-day, 7 days-a-week in-home education asin Cremeans.
Accordingly, the Commisson found that federal case law does not mandate that the state require
schoal didricts to develop and implement behaviord intervention plans whenever an individua
exhibits serious behavior problems.

™ pid.

2 ChrisD. v. Montgomery County Board of Education (M.D. Ala. 1990) 743 F.Supp. 1524.
73 Oberti v. Board of Education (D.N.J. 1992) 801 F.Supp. 1392.

" Cremeansv. Fairland Local School District (Ohio App. 4th Dist.) 91 Ohio App.3d 668.
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|s the Due Process Hearing Requirement Detailed in the Test Claim Legidation’s Implementing
Regulations Required Under Federal Law?

The Commission found that the test claim legidation’s implementing regulations provide thet
functiond andyss assessments and the development and implementation of behaviora
intervention plans are subject to the procedura protections and due process hearing procedures
specified in the Education Code for specia education.”

The 14th Amendment to the Federal Congtitution provides that no state may deprive any person
of life, liberty, or properg/y without due process of law. The due process provisons of
Cdifornia’'s Congtitution’® are identical in purpose and in scope with the due process clause of
the 14th Amendment. The IDEA aso establishes procedures for according due processto
parents and guardians of a disabled child.”’

However, as the Commission previoudy noted, the IDEA does not require the development and
implementation of behaviord intervention plans— the state does. Therefore, athough due
process hearings are required under federa law and the IDEA, the provision for due process
hearings relating to behaviord intervention plans remains a ate mandate. In other words, the
Commission found that these hearings would not be required but-for the test claim legidation’s
implementing regulations.

Therefore, the Commission found that providing due process hearings regarding a child subject
to afunctiond andys's assessment or developing and implementing a behaviord intervention
plan represent reimbursable state mandated activities.

Does Government Code Section 17556, Subdivision (€), Preclude the Commission from Finding
that the Test Claim Legidation and Implementing Regulations |mpose Costs upon School
Digricts?

DOF contended that:

“The State of Cdliforniahas dready dlocated billions of dollars to fund its
Specia Educeation program, the vast mgority of which is dictated by the IDEA
and other federa mandates. Mot of this state funding, . . . $1.4 billion, . . . was
avallableto locas to spend on any costs they may have incurred as aresult of the
date behaviord intervention requirements challenged here. Accordingly, this
date revenue, which was manifestly intended to fund the Specid Education
program, more than offsets any such codts, and leaves the claimants with an
untenable, and entirely, moot, test clam.”

The Commission recognized that the claimants did not have the opportunity to address DOF' s
section 17556, subdivision (€) argument.

S Title 5, California Code of Regulations, section 3052, subdivision (m). Education Code section 56501 et seq.
detailsthe state’ s due process procedures, due process hearings, mediation conferences, parent’ s access to school
records, rights of parties, and the use of attorneys at due process hearings.

76 cdlifornia Constitution, Article |, sections 7, 15.

" See Title 20, United States Code, section 1415; Title 34, Code of Federal Regulations, sections 300.482-300.487,
300.500-300.515.
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Section 17556, subdivision (€), sets forth two tests for determining whether the Commission
shdl find thet there are no costs mandated by the state. Under the first test, the Commission
shall find that there are no costs mandated by the state if the Statute or executive order provides
for offsetting savings that result in no net costs. The second test of subdivision (€), provides that
the Commission shall find there are no costs mandated by the state if the Satute or executive
order includes additional revenue specifically intended to fund the cogts of the state mandate in
an amount sufficient to fund the cost of the state mandate.

The Commission found that DOF overamplifies the gpplication of section 17556,
subdivison (€), by concluding that if any funding has been provided for specid education that
school digtricts are not entitled to reimbursement for the behaviord intervention planstest clam,
even if the Commission finds that the test claim imposes areimbursable state mandate. The fact
that an agency or schoal didtrict has recaived funding is only the beginning of the andyss. The
Commission must then determine if either of the two tests of section 17556, subdivision (e),
oply.

(1) Doesthe Statute or Executive Order Provide for Offsetting Savings that Result in No Net

Costs?

As dtated above, under thefirst test of Government Code section 17556, subdivision (€), the
Commisson shdl not find costs mandated by the sate if the Statute or executive order provides
for offsetting savings which result in no net coststo local agencies or school didtricts.

DOF did not contend that the test claim legidation provides for offsetting savings that result in

no net costs to the claimants. Nor did the Commission found any language in ether the test

clam legidation or implementing regulations that pecificaly provides for offsetting savings
which result in no net coststo the dlamants. Accordingly, the Commission found that thereis
no evidence that the test claim legidation provides for offsetting savings, which result in no net
coststo the clamants. However, the analyss must continue to determine whether the second test
of section 17556, subdivison (e), applies.

(2) Does the Statute or Executive Order Include Additional Revenue Specifically Intended to
Fund the Cods of the State Mandate in an Amount Sufficient to Fund the Cogt of the
State Mandate?

As dtated above, the second test of Government Code section 17556, subdivision (€), provides
that the Commission shdl not find costs mandated by the state if the statute or executive order
includes additiona revenue specifically intended to fund the cost of the state mandate in an
amount sufficient to fund the cost of the state mandate.

From the plain language of subdivision (€), the Commission looked at the test claim legidation
and implementing regulations to determine if there are funds specificaly intended to fund the
mandate. Based on the documentation provided by the parties and the Commission’ s review of
the test claim legidation, the Commission found that although the state has provided substantia
funding for pecid education, schoal digtricts have not recelved funds specifically intended to
fund the costs of the state mandate.
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CONCLUSION

The Commission concluded that the test claim legidation and implementing regulaionsimpose a
reimbursable state mandated program upon school digtricts within the meaning of section 6,
aticle X111 B of the Cdifornia Congtitution and Government Code section 17514 for the
following ectivities

SEL PA plan requirements. (Cal. Code of Regs,, tit. 2, 88 3001 and 3052, subd. (j).)

Development and implemertation of behaviora intervention plans. (Cd. Code of Regs,,
tit. 2, 88 3001 and 3052, subds. (a), (c), (d), (e), and (f).)

Functional analysis assessments. (Cal. Code of Regs,, tit. 2, 88 3001 and 3052,
subds. (b), (c), and (f).)

Modifications and contingent behaviora intervention plans. (Cal. Code of Regs, tit. 2,
8 3052, subds. (g) and (h).)

Development and implementation of emergency interventions. (Ca. Code of Regs, tit. 2,
88 3001 and 3052, subd. (i).)

Prohibited behaviord intervention plans. (Cal. Code of Regs,, tit. 2, 88 3001 and 3052,
subd. (1).)

Due process hearings. (Cal. Code of Regs,, tit. 2, 8 3052, subd. (m).)

Back to Current Hearing
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